ROGER COBI A d/ b/a The Wod Wrks § STATE OF ALABANA
3328 Cross Creek Drive DEPARTMVENT OF REVENUE
Mont gonery, Al abama 36116, § ADM N STRATI VE LAW DI VI SI ON
Taxpayer, § DOCKET NO. M SC. 95-124

V. §
STATE OF ALABANA §
DEPARTMENT OF REVENUE

FI NAL ORDER

The Revenue Departnent assessed privilege |icense tax agai nst
Roger Cobia ("Taxpayer"), d/b/a The Wod Wrks, for the period
Cct ober 1991 through Septenber 1994. The Taxpayer appealed to the
Adm ni strative Law D vision and a hearing was conducted on April 3,
1995. The Taxpayer appeared at the hearing. Assi st ant counse
Wade Hope represented the Departnent.

The issue in this case is whether the $90 penalty included in
the final assessment in issue should be waived.

The Departnent audited the Taxpayer and determ ned that the
Taxpayer was subject to the contractor's privilege license |evied
at Code of Ala. 1975, §40-12-84. The Taxpayer paid the |icense tax
due plus interest, but argues that the $90 penalty assessed by the
Departnent shoul d be wai ved.

The Taxpayer clains that when he obtained his business |icense
fromthe Gty of Montgonery, a clerk told himthat he would not
need any other licenses. The Taxpayer assuned that the clerk neant
both city and State |icenses. However, the Taxpayer al so concedes
that he was aware of the 8§84 contractor's |license, but erroneously

t hought that it applied only if he had nore than $300, 000 i n annual



contracts.

Code of Ala. 1975, §40-12-10(e) provides that a taxpayer that
fails to tinely obtain a privilege license "shall be subject to a
penalty of 15%. Subpar agraph (f) provides that "it shall be
unlawful . . . to fail to collect such penalties when issuing such
i cense".

| recogni ze that the Taxpayer failed to obtain a contractor's
license based on a good faith m sunderstanding of the |aw
However, the mandatory | anguage of §40-12-10(e) requires that the
15% penal ty nust be assessed. The only tine that the penalty can
be waived is if the Departnent materially contributes to or causes

a taxpayer to fail to conply with the statute. State v. Mick, 411

So.2d 799 (Ala.Cv.App. 1982). That did not happen in this case.
Consequently, the $90 penalty nust be affirned. Judgnent is
accordingly entered agai nst the Taxpayer in the above anount.
This Final Order nay be appealed to circuit court within 30
days pursuant to Code of Ala. 1975, §40-2A-9(9).
Entered April 7, 1995.

Bl LL THOMPSON
Chi ef Adm nistrative Law Judge



